PART 1 FEDERAL ACQUI SI TI ON REGULATI ONS SYSTEM

1.102-2 Performance standards - This is an addition, but
is not a change to the normal interface between CGovernment
and industry. The purpose of the second sentence is to
recogni ze that differences do exist in the experience |evels
and capabilities of conpetitors which could lead to
differences in the manner in which the Governnent treats an
offeror. It does not nmean to inply that such treatnent my
be prejudicial.

PART 2 DEFI NI TI ONS OF WORDS AND TERMS

2-101 Definitions - A common definition of Best Value has
been added. The definition regards best value as the
expect ed outconme of a structured elimnation process which
rel ates performance factors to cost or price and, based on
the relative inportance of these factors and cost or price,
makes trade of fs between pre determned criteria in order to
select the offer deenmed nost likely to satisfy the
Government’s needs. This approach does not alter the
statutory fornul ati on of “responsi bl e source whose proposal

i s nmost advantageous to the United States”, nor does it alter
t he concept that source sel ection decisions should be the
best decision rather than a risk or litigation avoi dance
deci si on.

PART 4 ADM NI STRATI VE MATTERS

4,1001 Policy - In order to satisfy FAR drafting convention
coverage was added on contract line itemstructure in order
to acconmodat e FAR usage of the term Contract Line Item
Nunmber (CLIN). The term CLIN is common usage in the Defense
Federal Regul ati on Suppl enent (DFARS) but has not been
previously used in the FAR

PART 5 - PUBLI CI ZI NG CONTRACT ACTI ONS - Adds coverage
whi ch corresponds to the addition of electronic conmerce
coverage in the Part 15 rewite.

PART 6 - COMPETI TI ON REQUI REMENTS - The Part 15 rewite
does not alter application of ClCA to negoti ated
procur enents.

PART 7 - ACQUI SI TI ON PLANNI NG - Extends the requirenent
to include funding informati on in acquisition planning
docunents, already applicable under DFARS, to the civilian
agenci es.

PART 11 - DESCRI Bl NG AGENCY NEEDS
11. 801 Pre-award i n-use evaluation - This section was

added to cover situations where the source sel ection process
i ncludes a pre-award test, and a standard “one size fits all”



test procedure may not be suitable. Addition of this

| anguage is not intended to alter usage of structured test
and eval uati on master plans (TEMP) requirenments where
applicable, but rather to permt use of a manufacturer’s test
procedure, or sone other individually structured test
rocedure suitable to a commercial or non-conpl ex item when
this level of testing is reasonable and sufficient.

PART 14 SEALED BI DDI NG

14. 404-1 Cancel l ation of invitations after opening -
Makes editorial changes to coordinate Part 14 and the Part 15
rewite.

PART 15 CONTRACTI NG BY NEGOTI ATl ON

15. 001 Definitions - There are separate definitions for
“proposal nodification” and “proposal revision” to

di stingui sh changes to proposals nmade in response to a
nodi fication to the solicitation, and changes to proposals
made as result of discussions(15.307).

15. 002 Types of negotiated acquisition - Language was
added to the effect that contracting by negotiation includes
sol e source and conpetitive procedures.

Subpart 15.1 Source Selection Processes and Techni ques

15. 101 Best value continuum - The best val ue conti nuum
recogni zes the availability of different approaches to reach
a “best value” selection. The selection of approach wll
normally relate to the relative inportance between cost and
techni cal factors.

15.101-1 Tradeoff process - In negotiated procurenent the
approach nost commonly used to achi eve a best val ue sel ection
is a trade off process, where dollars are traded for

i ncrenental value and cost is only one factor, and not the
control ling factor.

15.101-2 Lowest price technically acceptable source
sel ection process (LPTA) - Introduces term “non-cost
factors”, which means any factor (technical, key personnel,
del i very, past performance, etc.) which is not cost or price.
I n LPTA proposal evaluation results in a rating of the non-
cost factors as either acceptable or unacceptable, and offers
are ranked. Conmunications and di scussions about both the
cost and non-cost factors are permtted. Award is nade on
the basis of the | owest price offer anong those proposals
rated as acceptable. The type of requirenent suitable for
the LPTA process, that is one where any offer rated
acceptabl e i s considered capabl e of providing satisfactory
per f ormance, woul d not necessarily require eval uati on of past
performance. |If, however, it is decided to eval uate past



per formance, the coverage cautions that under the LPTA
process, where evaluation is on a pass/fair basis, past
performance is not a conparative assessnent and, therefore,
an unaccept abl e past performance rating of a small business
entity nust include, as part of the evaluation process,
referral of the unacceptable rating to the Small Busi ness
Adm nistration for a Certificate of Conpetency determ nation.

15. 102 Oral presentations - The use of oral presentations
is newto Part 15, but is not a new concept. Wen carefully
constructed and properly controlled, oral presentations can
serve to expedite the procurenment process. There are three

i ssues associated with use of oral presentations which nust
be considered. The first is that the method of docunenting
the oral presentation nust be capable of producing a legally
sufficient record of the presentation. The second is that
consi deration nust be given to the costs associated with
producing a legally sufficient record, and who will pay these
costs. The third issue is the affect additional proposa
preparation costs attributable to oral presentations, if any,
may have on smal |l business participation.

Subpart 15.2 Solicitation and Recei pt of Proposals and
| nformati on

15. 201 Exchanges with industry prior to receipt of
proposals - The rewite reflects the trend to nore openly
communi cate with industry about the Governnent’s requirenents
and there i s encouragenent to provide nore specific

acqui sition information than what m ght have been provided in
the past. Use of one-on-one neetings with potential offerors
is added to the nore traditional neans avail able for
providing industry with informati on about CGover nnent

requi renments. QOne-on-one neetings do not relieve the
Covernnent fromthe duty to treat all offerors equally, and
the responsibility to observe restrictions concerning
protected information.

15. 202 Advisory-multi-step process - This is an
additional pre-solicitation technique not previously covered
inthe FAR It includes a prelimnary step which permts the
Covernnent to provide information about a pendi ng
solicitation, receive and eval uate technical concepts, past
performance and |imted cost information and, based on the
eval uation results, advise offerors either that they will be
solicited, or that they are not considered to be a viable
conpetitor. This is not, however, a pre-qualification
process and, pursuant to CCA no offeror may be excl uded
fromthe conpetition regardl ess of the outcone of the pre-
solicitation evaluation. Al so, procurenent integrity rules
and safeguards apply to all information received during the
pre-solicitation step



15. 203 Requests for proposals - The rewite permts the
solicitation to authorize offerors to propose alternative
terns and conditions, including revised contract line item
nunbers (CLINs) when suitable to a particular type of
procurenment, such as CLINs structured to conformto a

per formance based contract. There is no prohibition to
including a solicitation notice that changes to CLIN
structure is not permtted when, for instance, it could cause
adm ni strative or accounting difficulties to the Governnent.

Coverage has been added on oral solicitations in order to
recogni ze the increased need for this practice in energency,
conti ngency and hunanitari an operations either overseas or
within the United States.

15. 204 Contract format - The Mdel Contract Format

covered in the first proposed version of Part 15, has been
deleted fromthe Part 15 final rule. The Uniform Contract
Format has not been substantially changed. A nunber of
separate cl auses have been conbined into a single clause (FAR
52.215) and Optional Forns have been added.

15. 205 Issuing solicitations - The rewite del etes
unnecessary coverage only.

15. 206 Anmending the solicitation - The revised coverage
is simlar to that now covered as “changes in Gover nnent
requi rements” and addresses anmending the solicitation both
before and after recei pt of proposals.

The standard that a change requires cancellation of the
solicitation and i ssuance of a new one if the change
“warrants a conplete revision of the solicitation” has been
refined by the concept of a change that is so substantial it
woul d |i kely expand the pool of prospective offerors.

15. 207 Handling proposals and information - The rewite
includes nodifications related to use of electronic and
facsimle transmssions. In contrast to the earlier version
of Part 15 the final coverage on resubmttal of unreadable
transm ssions requires the contracting officer to notify and
make arrangenents with the offeror for retransm ssion.

Provi ded a readable retransm ssion is received in accordance
with the revised schedul e and direction given by the
contracting officer as to the means of transmssion (i.e.,
the contacting officer may direct use of a different type of
transm ssion fromthat used for the original), it may be
considered as a tinely subm ssion

15. 208 Subm ssion, nodification, revision, and

wi t hdrawal of proposals - The previous versions of the
Part 15 rewite included substantial changes to the ‘late is
late’ rule. The final rule reverts to the original FAR ‘late
is late’ rule.



15. 209 Solicitation provisions and contract clauses -
The rewite has consolidated a nunber of m scell aneous
solicitation provisions/contract clauses into a single

provi si on/ cl ause( FAR 52. 215-1).

15.210 Forms - This section addresses both the existing and
new optional forns (Part 53). In recognition of the
expandi ng use of el ectronic conmerce, prescribed forns are no
| onger required. However, unless the procurenment is being
acconpl i shed by el ectronic comrerce neans, use of standard
forms is highly recommended for adm nistrative reasons.

Subpart 15.3 Source Sel ection

Definitions - The rewite relates “deficiency” and “weakness
in the proposal” to contract performance risk. The concept
of deficiency as an identifiable material failure is

retained. ldentification of weaknesses in the proposal rely
on the evaluator’s judgnent of the degree of tol erance which
may be permitted in each el enment of the requirenent wthout
undue risk, and when cumul atively the type and consi stency of
weaknesses i ncreases the risk of perfornmance to an
unaccept abl e | evel which equates to a deficiency.

15. 302 Source selection objective - The rewite describes
t he source sel ection objective in terns of best val ue which
does not alter the statutory fornulation of selection of the
“responsi bl e source whose proposal is nobst advantageous to
the United States”.

15. 303 Responsibilities - The rewite describes, but does
not alter, the primary responsibilities of the key source
selection officials. The seem ngly redundant reference in
this part to both “source selection strategy” and “source
selection plan” is needed because DoD is required to conply
with both FAR procurement planning rules and the DoDI 5000
series references to acquisition strategies, while the
civilian agencies need only conply with FAR

15. 304 Eval uation factors and significant subfactors -
The coverage reflects the statutory requirenents and case
law, and the term “significant subfactors” is consistent with
statutory | anguage. The rewite nmakes editorial changes,

whi ch includes noving sone el enents into the proposa

eval uati on coverage, but does not make substantial changes.
The rewite adds coverage on the contracting officer’s
authority as set forth in Ofice of Federal Procurenent
Policy (OFPP) Policy Letter 95-5 not to use past perfornmance
as an evaluation factor provided it is docunented as “not an
appropri ate evaluation factor for the acquisition”. The
rewite does not, however, provide the OFPP direction that
the contracting officer’s decision nust be recorded as a



witten determnation and included in the contract file. The
requi rements of OFPP 92-5 are policy requirenments and
subject to change by OFPP. While not statutory the
OFPP policy is favored by Congress. Because of the
difficulties associated with i mplementation of the
policy, and the considerable concern expressed by

i ndustry about the collection and use of past
performance data, there is an ongoing effort by DoD to
devel op uniform i nplementing procedures.

15.1 Proposal evaluation - The coverage on cost or price
eval uation includes the concept that conpetition normally

est abl i shes cost reasonabl eness and, in a fixed-price
conpetitive environnment it should not be necessary to perform
cost or price analyses and, in a cost environnment, use should
be made of cost realismtechniques. Past performance is
cited as one indicator of an offeror’s ability to
successfully performunder the contract. It is stated that

t he conparative assessnment of past performance is not a FAR
Part 9.1 responsibility determnation (as distinguished from
the 15.101-2 LPTA process). It is also stated that the
approach which will be taken to evaluate an offeror’s past
performance shall be provided in the solicitation.

The “neutral” past performance rating to be given to an
offeror without a record of rel evant past performance has
been deleted and the final rule uses the statutory | anguage
“may not be eval uated favorably or unfavorably”. The
coverage at 15.305(2)(iii) provides guidance on types of past
performance i nformati on which m ght be consi dered when a
conpany appears to not have a past perfornmance history.

Rel ease of cost information to the technical evaluators is
added under 15.305(a)(4). The coverage includes the
qualification that such release is to be done in accordance
wi th agency procedures. In recognition of the potential for
skewi ng the technical evaluation by inappropriate rel ease of
cost data, and the inpracticability of releasing cost data in
maj or source sel ection scenarios, ABMis considering issuing
policy gui dance and has solicited opinions on the subject.

15. 306 Exchanges with offerors after receipt of

proposals - The basic structure of how the Governnent deals
with offerors after receipt of proposals (e.g., evaluate
proposals, limted interface with offerors prior to

establ i shnent of the conpetitive range, establish conpetitive
range, discussions with all offerors in the conpetitive
range, debriefing of offerors proposals) has not been
substantially changed. The | anguage has been significantly
changed. The term “exchanges” is a new unbrella term under
whi ch clarifications, comunications and

negoti ati ons/ di scussions with industry are conduct ed.



15.306(a) - darifications are confined to those situations
where the evaluation results indicate award can be nade

wi thout entering into discussions, but may require
‘exchanges’ with the apparent winning offeror to clarify

m nor or clerical errors, i.e., the established concept of
“mnor clarifications”. Additionally, offerors may be

provi ded an opportunity to clarify certain aspects of their
proposal . Past performance is cited as an exanple. This
regul atory latitude introduces an unknown into the generally
under st ood boundaries of mnor clarification as currently
established by | egal precedent. It is difficult to forecast
how t he GAO and the courts might rule on protests that
guestion the fairness of clarifying any issue which goes
beyond current, al beit undefined, standards including the
exanpl e of past per f or mance |nfornat|on especially if past
performance is a mgjor eval uation factor or if it becones
the determning factor for the award deci si on.

15. 306(b) - Communications are held when it has been deci ded
that a conpetitive range is to be established, shall be held
with any offeror whose past performance is the determning
factor preventing their inclusion in the conpetitive range,
and may be held only with those offerors whose proposals are
eval uated as neither being clearly in the conpetitive range
nor clearly excluded fromthe conpetitive range. The focus
of comuni cations should be to obtain informati on about
limted aspects of the offer which the eval uator needs in
order to make a conpetitive range vice award deci sion as
early as possible in the selection process.

Communi cations are limted to those areas of the offer where
t he eval uator believes there are perceived deficiencies,
weaknesses, errors, om ssions, or mstakes (e.g., the intent
of the offer is unclear because there may be nore than one
way to interpret the offer, or inconsistencies in the offer
indicate there may be an error, om ssion or m stake).

I nformation received as the result of comunications that
enabl es the eval uati on process to proceed on an infornmed
basi s without changing the offer as received may be
considered in rating the proposal for conpetitive range

pur poses. The prohibition on revision of proposals in
15.306(b) (3) inposes a practical limtation on the extent of
communi cati ons since issues where there is no uncertainty
about the intent of the offer and a revision to the offer
woul d be required in order to continue the eval uati on woul d
not be suitable issues for comunications (but in sone

ci rcunstances m ght be suitable for discussions).

The attenpt to reach a mddl e ground between the statutory
[imtation of mnor clarifications, and the statutory

requi rement that discussions nust be held with all offerors
in the conpetitive range, is a significant change. This
new y introduced concept of conmuni cations which are not

di scussions has no | egal precedent and there is risk



associated with this concept. It mght be possible that a
t hought ful and di sci plined use of comunicati ons which
enphasi zes obtai ning informati on necessary to fairly narrow
the conpetitive range early in the source sel ection process
could be linked to the new statutory | anguage al | owi ng
reducti on of the conpetitive range for the purposes of
efficiency (15.306(c)), thereby formng a | egal basis,
however tenuous, for acceptance of the concept of nobre open
communi cati ons.

15. 306(c) Conpetitive range - There are two significant
changes in the coverage on conpetitive range. The first

signi ficant change is associated with use of the words “nost
hi ghly rated proposal s” vice “reasonabl e chance for being
selected for award”. This shifts the previous rule from
“when in doubt |eave themin” to “when in doubt |eave them
out”. This change is significant to both Governnent and

i ndustry. The Governnent nust be nore willing than in the
past to exercise its’ right to elimnate proposals as early
as possible when the price is too high or the proposa

doesn’t adequately address the requirenents and clearly state
how the work will be acconplished. In order not to be
elimnated on this basis industry nust now submt an initia
proposal which is fully responsive, realistically priced, and
clearly states the offeror’s intent.

The second significant change is inplenmentation of the
statutory change all owi ng for reduction of the conpetitive
range for the purposes of efficiency. The statute does not
relieve the Government fromperformng an initial eval uation
of all proposals and establishing the conpetitive range based
on the resultant ratings. The statute does permt the
conpetitive range established in accordance with the initia
eval uation results to be further reduced for the purposes of
efficiency. The further reduction does not constitute

est abl i shnment of a second conpetitive range.

The decision to further reduce the conpetitive range is a
judgrment call by the contracting officer which takes into
consi derati on whet her the nunber of highly rated proposals in
the conpetitive range exceeds the nunber needed to nake the
source sel ection decision, whether further reduction is

ei ther necessary or desirable given the circunstances of the
acqui sition and whether further reduction would introduce
addi tional efficiency in the remaining stages of the
selection process. It is anticipated the need to further
reduce the conpetitive range for the purposes of efficiency
will be mnimzed if the expanded opportunity to communicate
with offerors for the purpose of narrowi ng the conpetitive
range (15.306(b) is successful.

The statutory change does not preclude elimnation of all but
the nost highly rated proposals, irrespective of the
cl oseness of the ratings, provided the reason for the



reduction in offerors supports an increase in efficiency. In
spite of its> statutory base “efficiency” is situationa
rather than definable and there is considerable risk
associated with inplenentation of any “efficiency” decision.
Al so, since nmajor parts of the selection process have already
been conpleted in order to reach the point of determning the
conpetitive range, the neans of obtaining further
efficiencies are likely to be quite limted.

There may still be situations where a further reduction for
ef ficiency mght be considered necessary and supportable. A
supportabl e efficiency decision mght be one where, at the
concl usion of the evaluation, such a | arge nunber of *“nost

hi ghly rated proposals” remains in the conpetitive range that
di scussions with all qualified offerors woul d be burdensone
and unduly prolong the selection process with little

i kelihood of affecting the selection decision. Mre

i nportant than the situation, however, is that the efficiency
deci si on be neasured agai nst such an extrenely high standard
of conpetitive integrity that it can survive chall enges from
offerors elimnated froma conpetition in spite of a rating
whi ch is otherw se qualifying.

15.306(d) - The coverage of discussions with offerors in the
conpetitive range has been substantially changed, but the
basic statutory requirement and associ ated | egal precedents
concer ni ng hol di ng nmeani ngf ul di scussions with all offerors
in the conpetitive range are not altered. The introduction
of the term‘bargaining’ is not intended to alter the nanner

i n which negotiations or discussions are conduct ed.

New coverage has been added about giving eval uation credit
for technical solutions exceeding nandatory m ni nuns and
negotiating with offerors for increased performance beyond
mandatory m nimuns. Al so, the Governnment is permtted to
suggest to offerors that have exceeded mandat ory m ni mumns
that their proposals would be nore conpetitive if the
excesses were renoved and the price decreased. This coverage
m ght be beneficial if the Governnent has either failed to
properly define its requirenents or to use appropriately
structured step-ladder quantities when appropriate.

The revised coverage al so permts, after discussions have
begun, the Governnment to elimnate an offeror fromthe
conpetitive range if the offeror is no longer considered to
be anong the nost highly rated “whether or not all materi al
aspects of the proposal have been di scussed, or whether or
not the offeror has been afforded an opportunity to submt a
proposal revision.” There is risk associated with the
elimnation of an offeror “whether or not all materia
aspects of the proposal have been discussed” as it could be
ruled as a deviation froman undefi ned but generally
under st ood standard of “neani ngful discussions”. The ability
of the Governnent to elimnate an offeror fromthe



conpetitive range “whether or not the offeror as been

af forded an opportunity to submt a proposal revision” is not
a change to the selection process, but in the past it has
been a general practice to permt offerors to submt

revi sions even when an offeror has not satisfied the
Government’ s concerns during di scussions.

15. 306(e) - Limts on exchanges, provides guidance on
prohi bitions in the conduct of discussions. These
prohi bitions are not new.

15. 307 Proposal revisions - The practice of requesting a
“best and final” offer has been replaced with a process that
permts the contracting officer to request, or the offeror to
submt, proposal revisions throughout the period covered by
di scussions. Miltiple proposal revisions may be submtted for
consideration at any tinme during this period and t he nunber
of revisions need not be the sane for each offeror. Wile
mul tipl e proposal changes may result in positive technical or
cost revisions, it could also disrupt the eval uation process.
At the conclusion of the discussion period the contracting
officer is required to establish a common cut-off date for
recei pt of final proposal revisions fromthose offerors still
in the conpetitive range, to notify offerors that fina
revisions nust be in witing, and that it is intended to nake
award w thout obtaining further revisions.

15. 308 Source sel ection decision - The term “i ndependent
conparative assessnent” is new, but the duty of the source
selection authority to i ndependently nake the sel ection
deci si on based on proposal s whi ch have been eval uat ed agai nst
the selection criteria has not been altered. The independent
conpar ative assessnent nmay be based on the infornmation
provided in the proposal evaluation reports and anal yses
prepared by other persons, including a report on the ranking
of the offers, or a recommendation relative to the award
decision, if such information was included as an el ement of

t he proposal evaluation effort.

The factors considered in reaching the source sel ection
deci si on nmust be docunented, but supporting rationale
relative to the trade offs nade by the selection authority in
reaching the award deci sion does not need to be quantified or
rated in any nunerical of other manner.

Subpart 15.4 Contract Pricing - The coverage in 15.4 has
been edited but not substantially changed.

15. 401 Definitions - There have been sone additions and
del etions but there are no substantial changes. There is no
change in the definition of “Cost and pricing data”, which
refers to data which is subject to certification, or “Cher
than cost of pricing data”, which can be identical data that,
because of an exception, is not subject to certification.
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15.402 Pricing policy - There are no changes to the
current coverage.

15. 403 Obtaining cost or pricing data - The rewite
updates and edits coverage, but does not substantially alter
t he coverage.

15.403-1 Prohibition on obtaining cost or pricing data
- The coverage adds the prohibition to obtaining cost or
pricing data for acquisitions at or below the sinplified
acqui sition threshold. The coverage adds an exception to
cost or pricing data requirements to nodifications of a
contract or subcontract for comercial itens. However, the
| anguage at 15.403-3(c) nakes the conmercial itemdefinition
of FAR 2.101 applicable. Pursuant to this definition you
woul d be permtted to obtain cost or pricing data for a
contract nodification which does not neet the criteria of
2.101(c)(1) or (2), e.qg., the nodification is not of a type
customarily available in the commercial market place, or is
not a minor nodification nmade to neet Federal Governnent
requirenments. Therefore, obtaining cost or pricing data is
not necessarily prohibited for a contract nodification to a
contract for a commercial itemwhen the standards for

obtai ning cost and pricing data are net.

15.403-2 Other circunstances where cost or pricing
data are not required - The rewite includes exercise of a
priced option and funding increases to cover overruns or
interimbilling adjustnents as contract actions for which
cost and pricing data is not required.

15.403-3 Requiring information other than cost or
pricing data - The rewite coverage includes editoria
changes but not changes of substance.

15.403-4 Requiring cost or pricing data - The rewite
adds | anguage applicable to final pricing type actions, but
does [ not ?] substantially change the current |anguage.

15.403-5 Instructions for subm ssion of cost or
pricing data or information other than cost or pricing
data - The basic coverage has not been substantially altered
but nore latitude is permtted in the format for submtting
data and the cost forns have been noved to the end of Part

15.

15. 404 Proposal analysis
15.404-1 Proposal analysis techniques - The rewite
i ncludes editorial and organi zati onal changes and adds

coverage on cost realismanalysis, but does not alter the
manner in which proposals are analyzed. Updated information
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is provided about obtaining the Contract Pricing Resource
Qui des.

15.404-2 Information to support proposal analysis -
The rewite nakes changes which reflect the nore flexible
field pricing coverage resulting fromorgani zati onal and

adm ni strative changes at Defense Contract Managenent Comand
(DCMC).  There should be nore direct interface between DCMC
and the buyi ng commands and the information and | evel of
detail requested from DCMC should be confined to the m ni num
needed to performthe technical and cost analysis. The
buyi ng commands are to place greater dependence on
information already available within the command and DCMC
reports will no |onger include as rmuch detail and anal ysis.
There is also a nore direct interface with the Defense
Contract Audit Agency (DCAA).

15. 404- 3 Subcontract pricing considerations - The
rewite includes editorial changes but does not substantially
change the coverage.

15.404-4 Profit - By agreenent between the D rector Defense
Procurenent (DDP) and the O fice of Federal Procurenent

Pol i cy(OFPP), the coverage on profit was excluded fromthe
Part 15 rewite. Nevertheless, the rewite does revise the
coverage on fee limtations to match current law. The
statutory limtations on fee paid under cost-plus-fixed-fee
(CPFF) contracts, which were previously also applied by
regul ation to cost-plus-incentive-fee (CPIF) contracts, have
been renoved fromthe latter. Al so, the | anguage at 15. 404-
4(c)(4)(ii) permts the determnation that CPFF fee limts
have not been exceeded to be included in the business

cl earance, thereby elimnating the need for a separate
determ nati on.

15. 405 Price negotiation - The rewite expands on the
concept of devel oping a pre-negotiation objective but does
not alter the process.

15. 406 Docunentation - The rewite edits and reorganizes
t he coverage on negoti ati on nenoranduns and records but does
not basically change the requirenents.

15. 407 Special cost or pricing areas - The rewite
reorgani zes and edits the coverage on defective cost or
pricing data, nake-or-buy prograns, forward pricing rate
agreenents, shoul d-cost reviews and estinmating systens but
does not make changes of substance.

15. 408 Solicitation provisions and contract clauses -
The coverage provi des gui dance on the provisions applicable
to solicitations. The standard formats for providi ng cost
and pricing data, and other than cost or pricing data have
been relocated to this section fromthe profit section.
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Subpart 15.5 Pre-award, Award, and Postaward
Notifications, Protests, and M stakes

15.501 Definition - The rewite does not change the
definition of “day”.

15.502 Applicability - The rewite has edited the | anguage
for consistency with the other parts of the rewite.

15.503 Notifications to unsuccessful offerors - The
rewite does not change existing coverage.

15.504 Award to successful offeror - The coverage has
been extended to accommodate el ectroni c comrerce.

15. 505 Pre-award debriefing of offerors - The rewite
has been nodified the | anguage to include the contractor’s
right to request a delay in the pre-award debriefing until
after award. The coverage cautions that del ayed debriefings
could affect the timeliness of any protest filed subsequent
to the debriefings. |If the Governnent refuses to provide a
pre-award debriefing as requested, the refusal nust neet the
standard of a “conpelling reason” and the rationale for

del ayi ng the debriefing nust be docunmented in the file.

15. 506 Post-award debriefing of offerors - The rewite
has nodi fied the | anguage to include coverage on del ayed pre-
award requests for debriefings. The coverage has been edited
and reorgani zed, but the substance has not been changed.

15.507 Protests against award - The rewite nakes
editorial changes and adds coverage on alternative dispute
resol ution procedures as a neans of resolving disputes.

15.508 Discovery of m stakes - The rewite is limted to
m st akes di scovered after award whi ch has not been changed.
M st akes before award are covered in 15.6.

15.509 Forms - The rewite addresses use of the new Qpti onal
Form 307 and Standard Form 26.

Subpart 15.6 - Unsolicited Proposals - The rewite
revises the coverage to reflect the existence of a nunber of
new prograns and solicitation nethods designed by the
Government to seek out industry participation in devel opnment
of unique ideas for either Government or joint Governnent-

i ndustry use. The policy enphasis is nodified to encourage
subm ssion in response to these Governnent initiated prograns
and solicitation methods prior to subm ssion of unsolicited
proposal s. The | anguage provides for inclusion of future
simlarly Government designed prograns and solicitation

nmet hods under FAR 15.6. Administration of unsolicited
proposals is predomnately an internal procurenent activity
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function and the rewite coverage should be reviewed to
det erm ne whet her current activity practices may be affected.

PART 16 TYPES OF CONTRACTS

16. 306 Cost-plus-fixed-fee contracts - The rewite
del etes the requirenment for a separate determ nation and
findings relative to CPFF contract fee (see 15.404-

4(c) (A ().
PART 36 CONSTRUCTI ON AND ARCHI TECT- ENGI NEER CONTRACTS

36. 520 Contracting by negotiation - The rewite adds a
cross reference to 52.236-28, which is a new solicitation
provision required to be included in construction contracts
when contracting by negoti ation.

PART 42 CONTRACT ADM NI STRATI ON - Changes are made to
correspond with Part 15 revisions.

PART 43 CONTRACT MODI FI CATI ONS - Change made to cover the
new optional forns.

PART 52 SOLI ClI TATI ON PROVI SI ONS AND CONTRACT CLAUSES

52.212-1 Instructions to Offerors-Commercial Items -
The rewite revises the late rule with respect to comerci a
itemoffers to the standard negoti ated procurenent |ate rule.

52.215-1 Instruction to Offerors-Conpetitive
Acqui sition - The rewite has consolidated a nunber of
standard solicitation provisions into a single provision.

52.215-2 Audit and records - Admnistrative changes have
been nade whi ch correspond to the Part 15 revisions.

52.215-3 Request for information or solicitation for
pl anni ng purposes - Administrative and editorial changes
have been made which correspond to the Part 15 revisions.

15.215-4 Type of Business Organi zation - The rewite has
renunbered and revi sed the provision but there are no
subst anti ve changes.

15.215-5 Facsim |l e proposals - The rewite has renunbered
and revi sed the coverage to correspond to the Part 15

revi sions including retransm ssion of unreadable facsimle
proposal s.

15.215-6 Place of performance - The rewite has

renunbered and revi sed the provision but there are no
subst anti ve changes.
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15. 215-7 Annual representations and certifications -
Negoti ation - The rewite has renunbered and revised the
provi sion but there are no substantive changes.

52.215-8 Order of precedence - uniform contract format
- The rewite renunbered the provision wthout change.

52.215-9 Changes or additions to make-or-buy program -
The rewite has renunbered and revi sed the coverage to
correspond to Part 15 revisions. There are no substantive
changes.

52.215-10 Price reduction for defective cost or
pricing data - The rewite renunbers and nodifies references
to correspond with Part 15. The rewite also deletes the

wor ds

“the date of agreenent on the price of the contract (or price
of the nodification)” under(c)(2)(i)(B) and inserts in lieu
thereof “the “as of” date specified on its Certificate of
Current Cost or Pricing Data”. This change was made for the
pur pose of clarification.

52.215-11 Price reduction for defective cost or
pricing data - modifications - The rewite renunbers and
nodi fies the references to correspond with Part 15. The
identical change in words relative to the date when cost or
pricing data were made available is as in 52.215-10.

52.215-12 Subcontractor cost or pricing data - The
rewite has renunbered and revi sed the coverage to correspond
to Part 15 revisions. There are no substantial changes.

52.215-13 Subcontractor cost or pricing data -

modi fi cations - The rewite has renunbered and revised the
coverage to correspond to Part 15 revisions. There are no
substanti al changes.

52.215-14 Integrity of unit prices - The rewite
renunbers and nmakes editorial revisions to correspond to Part
15. It also nmakes the provision a flowdown with specified
exceptions.

52.215-15 Term nation of defined benefit pension plans
The rewite has renunbered and revi sed the coverage to
correspond to Part 15 revisions. There are no substanti al
changes.

52.215-30 Facilities capital cost of money - The
rewite renunbers this provision to 52.215-16.

52.215-31 Waivers of facilities capital cost of money
- The rewite renunbers this provision to 52.215-17.
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52.215-18 Reversion or adjustment of plans for post-
retirement benefits (PRB) other than pensions - The
rewite renunbers and revises this provision. The revisions
do not nake a substantive change.

52.215-19 Notification of ownership changes - The
rewite has renunbered and revi sed the coverage to correspond
to Part 15 revisions. There are no substantial changes.

52.215-20 Requirenments for cost or pricing data or

i nformati on other than cost or pricing data - The
rewite has renunbered and revi sed the coverage to correspond
to Part 15 revisions. There are no substantial changes.

52.215-21 Requirenments for cost or pricing data or

i nformati on other than cost or pricing data -

modi fi cations - The rewite has renunbered and revised the
coverage to correspond to Part 15 revisions. There are no
substanti al changes.

52.236-28 Preparation of proposals - construction - A
new cl ause is added to require construction proposals to be
subm tted using Government provided forns.

PART 53 FORMS - The rewite nmakes nodifications to
correspond to Part 15 revisions.
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FEDERAL REGI STER SUPPLEMENTARY | NFORMATI ON

Backgr ound

On January 29, 1996, the FAR Council tasked an ad hoc
i nteragency conmttee to rewite FAR Part 15, Contracting by
Negotiation. The rewite originally was to be acconplished
in two phases. Phase |, consisting of the rewite of FAR
15. 000, 15.1, 15.2, 15.3, 15.4, 15.6, and 15.10, covering
acqui sition techni ques and source sel ection, was published
for public comment in the Federal Register at 61 FR 48380 on
Septenber 12, 1996. |In the interest of increasing outreach
to small entities, two public neetings were held to discuss
t he proposed rule: in Washington, DC, on Novenber 8, 1996,
and in Kansas Gty, MO on Novenber 18, 1996. The public
conmment period closed on Novenber 26, 1996. The Gover nnent
recei ved 1541 comments from 100 respondents and consi dered
all coments in drafting revisions to the rule. Due to the
significant changes nmade as a result of public coments, the
FAR Counci| decided to publish a revised proposed rul e, that
i ncl uded previously unpublished, Phase Il, proposed changes
covering Subparts 15.5, 15.7, 15.8, and 15.9, and that
i ncorporated changes nmade as a result of public coments
submtted in response to FAR Case 96-303, Conpetitive Range
Determ nations. The revised proposed rule was published in
t he Federal Register on May 14, 1997 (62 FR 26639). The
public comment period closed on July 14, 1997. The
Governnment received 841 comments from 80 respondents and
considered all the comments in drafting the final rule.

Case Summary

This final rule nodifies concepts and processes in the
current FAR Part 15, introduces new policies, and
i ncorporates changes in pricing and unsolicited proposal
policy. 1In addition, the sequence in which the information
is presented has been revised to facilitate use of the
regulation. The final rule does not alter the full and open
conpetition provisions of FAR Part 6. The goals of this
rewite are to infuse innovative techniques into the source
sel ection process, sinplify the process, and facilitate the
acqui sition of best value. The rewite enphasizes the need
for contracting officers to use effective and effi cient
acqui sition nethods, and elimnates regul ations that inpose
unnecessary burdens on industry and on Government contracting
of ficers.

The followi ng were considered in drafting this final
rule: information received in connection with public neetings
hel d on January 25, 1996, Novenber 8, 1996, and Novenber 18,
1996; public comments received in response to three advance
noti ces of proposed rul emaking (60 FR 63023, Decenber 8,
1995; 60 FR 65360, Decenber 19, 1995; and 60 FR 67113,
Decenber 28, 1995); public comments received in response to
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publication of the Phase | proposed rule in the Federal

Reqgi ster (61 FR 48380, Septenber 12, 1996); public comments
received in response to publication of the revised proposed
rule in the Federal Reqgister (62 FR 26639, May 14, 1997);
public comments received in response to publication of the
Conpetitive Range Determ nati ons proposed rule in the Federal
Regi ster (61 FR 40116, July 31, 1996); inputs received over
the Acquisition Reform Network (an Internet forun); inputs
recei ved from nmenbers of Congress and Congressional staff,
Gover nment agenci es, the Defense Acquisition Regul ations
Council, the Gvilian Agency Acquisition Council, and the
Ofice of Federal Procurenent Policy (OFPP); inputs received
in response to other notices of the rewite in various print
nmedi a and conferences; and inputs received from Gover nment
fora such as the Front-Line Professional’s Forumand the
Federal Procurenent Executive Associ ation.

Summary of Changes

This final rule reengineers the processes used to
contract by negotiation, wth the intent of reducing the
resources necessary for source selection and reducing tine to
contract award. The goals of the FAR Part 15 Rewite are to
ensure that the Governnent, when contracting by negotiati on,
receives the best value, while ensuring the fair treatnent of
offerors. The final rule reengineers the acquisition process
in the current FAR and i ncorporates changes to the proposed
rul e by:

- Supporting nore open exchanges between the CGovernnent and
industry, allow ng industry to better understand the
requi rement and the CGovernnment to better understand
i ndustry’s proposals;

Reestablishing the “late is late” rule for receipt of
proposal s, responses to requests for information, and
nodi fi cati ons;

Enphasi zing that no offeror, otherwise eligible to submt a
proposal in response to a Governnent solicitation, will be
excluded fromthe conpetitive range wi thout its proposa
being initially reviewd and eval uated sol el y agai nst al
the evaluation factors and significant subfactors in the
solicitation;

Reiterating that all proposals received will be eval uated
based upon the criteria in the solicitation;

Reduci ng the bid and proposal costs for industry by
providing early feedback as to whether a proposal is truly
conpetitive;

Elimnating nandatory forns currently used as cover sheets
for submtting cost or pricing data (SF 1411) and

i nformation other than cost or pricing data (SF 1448);
Sinplifying the exception to obtaining cost or pricing data
for nodifications to contracts for comercial itens;
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Revi si ng gui dance pertaining to field pricing to reflect

the need for greater flexibility and teammork in today’s

acqui sition environment;

Si npli fying gui dance pertaining to unbal anced pricing to

reflect its use as a proposal analysis techni que desi gned
to assess risk and protect the Governnent’s econom c

i nterest;

Elimnating the requirenment for a separate determnation
and findi ngs supporting cost-plus-fixed-fee contracts;

Realigning fee limtations with statute, and permtting the
contracting officer’s signature on the price negotiation
menor andum or ot her docunentation of the negotiated price
to serve as a determnation that fee limts have not been
exceeded,

| ncreasi ng the scope of discussions;

Requi ring that adverse past performance to which an offeror
has not had an opportunity to respond be brought to the
offeror’s attention before it can be the determ ning factor
for exclusion fromthe conpetitive range;

Requiring that all adverse past performance information be
brought to the offeror’s attention during discussions, if
the offeror is placed in the conpetitive range;

Changi ng the standard for adm ssion into the conpetitive
range (to “all proposals nost highly rated”) and

i npl enenting Section 4103 of the dinger-Cohen Act of 1996
(Public Law 104-106); and

Streanmining the post-conpetitive range process by
enhancing the ability of the parties to comuni cate and
docunent under st andi ngs reached during di scussions.
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Fi NAL REGULATORY FLEXI BILI TY ANALYSI S ( EXERPTS)

Succinct statenent of the need for, and the objectives of, the
rul e.

Hi storically, the executive branch has undertaken a
continuous inprovenment approach to the acquisition process,
particularly since the end of Wrld War I1. In 1947, the Nationa

Security Act established an acquisition process for the Departnent
of Defense. Since that time, at |east six major executive branch
comi ssions have separately exam ned the problens of effectively
managi ng Federal acquisition. In 1972, the Conmission on
Governnent Procurenent reconmmended that a consolidated Federa
Acqui sition Regul ati on (FAR) be established. Later, the Packard
Conmi ssion called for a sinpler and clearer acquisition franework.
In addition, the FAR System conposed of the Defense Acquisition
Regul ations Council, the G vilian Agency Acquisition Council, and
t he Federal Acquisition Regulatory Council, has been active in the
mai nt enance and continuous inprovement of the FAR for many years
now.

Congress has also participated substantially in the reform
of Federal acquisition practices. Section 800 of Public Law 101-
510 (the National Defense Authorization Act for Fiscal Year 1991)
directed the Departnent of Defense to establish the “DoD Advisory
Panel on Stream ining and Codifying Acquisition Laws.” The pane
recomrended changes to acquisition statutes in order to inprove
the efficiency and effectiveness of the acquisition process, while
keeping in mnd the need to provide a fair and open acquisition
system The panel’s recommendati ons, published in January 1993,
formed the basis of the refornms contained in the Federal
Acqui sition Streanlining Act of 1994 and the Cinger-Cohen Act of
1996.

The Part 15 rewrite is a normal product of the continuous
i mprovenent process enpl oyed for maintenance of the FAR. It is
worth noting that in the past few years several other parts of the
FAR have also been rewitten, including Part 13, Sinplified
Acqui sition Procedures; Part 37, Service Contracting; and Part 45,
Government Property. The Part 15 rewite, like the rewite of
these other FAR parts, conforns with the general reform phil osophy
espoused by the dinton-CGore Administration. Vice President Core,
in the Report of the National Perfornmance Review Creating a
Government that Works Better & Costs Less recogni zed the need for
deregul ation in the acquisition process. The report, published in
1993, enphasi zed that acquisition regulations should be rewritten
to provide for enpowernment and flexibility. According to the
report, the acquisition regul ations should: shift from rigid
rules to guiding principles; pronote decision nmaking at the | owest
possi ble level; end unnecessary regulatory requirenents; foster
conpetitiveness and commercial practices; and shift to a new
enphasi s on choosing “best val ue” products.
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We decided to revise Part 15 for several reasons. |n 1995,
DoD conducted a survey of the defense industry, mlitary
departments, and defense agencies to ascertain which parts of the

FAR were nost in need of revision. The responses indicated a
general consensus that Part 15 was one of the parts that would
nost benefit from such an effort. Secondly, within the

Governnment, the preponderance of contracting expenditures are
acconpl i shed using Part 15 procedures. Finally, the results of a
1991 FAR Inprovenent Study conducted by the General Services
Adm nistration indicated that Subparts 15.6, Source Sel ection, and
15.8, Price Negotiation, were the nost difficult parts of the FAR
to use.

On January 29, 1996, the FAR Council tasked an ad hoc
i nteragency conmmttee to rewite FAR Part 15, Contracting by
Negotiation. The rewrite was to be acconplished in two phases.
Phase |, consisting of the rewite of FAR Subparts 15.000, 15.1
15.2, 15.3, 15.4, 15.6, and 15.10 covering acquisition techniques
and source selection, was published for public comment in the
Federal Register at 61 FR 48380 on Septenmber 12, 1996. In the
interest of increasing outreach to small entities, two public
nmeetings were held to discuss the proposed rule: in Wshington,
DC, on Novenber 8, 1996, and in Kansas City, MO, on Novenber 18,
1996. In addition, the opportunity for an evening public neeting
was publicized in the Septenber 12, 1996, Federal Register notice
to accompdate schedule constraints that may prevent small

entities from being represented at the public nmeetings. The
public comment period cl osed on Novenber 26, 1996. We received
1541 conmments from 100 respondents. Due to the significant

changes made as a result of analyzing and resolving public
comrents, we decided to publish a second proposed rule. All of
the comrents received were considered in drafting the second
proposed rule. The rule was expanded to include the Phase II
proposed changes, covering Subparts 15.5, 15.7, 15.8, and 15.9.
The revised rule al so subsumed FAR Case 96-303, Conpetitive Range
Det erm nati ons, and addressed the related public coments. The
second proposed rule was published in the Federal Register on
May 14, 1997 (62 FR 26639). W received 841 coments from 80
respondents and considered all the conments in drafting the final
rule.

The goal of the rewite is to infuse innovative techniques
into the source selection process, sinplify the acquisition
process, incorporate changes in pricing and unsolicited proposa
policy, and facilitate the acquisition of best value products and
servi ces. The rewite enphasizes the use of effective and
efficient acquisition nethods and elim nates unnecessary burdens
i nposed on industry and Governnent. Elimnmination of burdens and
creation of a sinplified, efficient, and inpartial acquisition
process benefits all participants in Government contracting,
especially small businesses. In addition, the rule revises the
sequence in which Part 15 information is presented to facilitate
use of the regulation
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Summary of the significant issues raised by the public
comment s in response to the initial regul atory
flexibility analysis, a summary of the assessment of the
agency of such issues, and a statement of any changes
made in the proposed rule as a result of such comments

Several significant issues were raised by the public
conments. W have addressed these issues as fol |l ows:

Conpetitive range deterninations. Sonme respondents expressed
concern that the shift in conpetitive range policy to encourage
retaining only those offerors rated nost highly rather than al

those with a reasonabl e chance of award nmay inhibit awards to
small entities. This revision is consistent wth the
phi | osophy of Section 4103 of the Clinger-Cohen Act of 1996.
The conpetitive range guidance in the final rule indicates that
contracting officers shall establish a conpetitive range
conprised of only those proposals nobst highly rated. In
contrast, the current FAR advises contracting officers “when
there is doubt as to whether a proposal is in the conpetitive
range, the proposal should be included.” We consi dered
retaining the existing FAR standard for inclusion in the
conpetitive range, but ultimately rejected it because there are
readily discernible benefits from including only the nost

highly rated offers in the conpetitive range. First, those
included will know that they have a good chance of wi nning the
conpetition--nmaking it in their best interests to conpete
aggressively. Second, those elinmnated from the range are
spared the cost of pursuing an award they have little or no
chance of wi nning. Retaining marginal offers in the range
i nposes additional, and largely futile, effort and cost on both
the Governnent and industry. W also note that coments

recei ved from Governnent agencies indicate that award is nearly
al ways made to one of the three nost highly rated offerors in
the conpetitive range. Therefore, including an offeror that is
not nmost highly rated in the conpetitive range would not |ikely
i mpact the final award decision. This final rule ensures that
offerors with little probability of success, are advised early
on that their conpetitive position does not nerit additiona

expense in a largely futile attenpt to secure the contract.
This know edge will benefit both large and snall entities, but
will be especially beneficial to small entities that have
constrai ned budgets. These entities will be able to conserve
scarce bid and proposal funds and enploy their resources on
nore productive business opportunities. |In addition, the new
standard has the derivative benefit of encouraging offerors to
subnit better, nore robust initial proposals in recognition of
the fact that only the nost highly rated proposals wll be
i ncluded in the conpetitive range.

Limting the conpetitive range in the interest of efficiency.
Sonme respondents expressed concern that allowing the
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contracting officer to limt the conpetitive range in the
interest of efficiency would provide a | evel of discretion to
contracting officers that could lead to abuses. The conments
expressed a concern that offerors m ght be excluded fromthe
conpetitive range for arbitrary reasons unrelated to the actua
procur enent. In addition, one snmall business subnitted a
public coment in support of the efficient conpetitive range.

Thi s | anguage i npl enents the requirenents of Section 4103 of
the Clinger-Cohen Act of 1996 to pernmit contracting officers,
in certain circunstances, to reduce the nunber of proposals in
the conpetitive range to the “greatest number that will permt
an efficient conpetition anong the offerors rated nost highly.”
Under this final rule, source selection officials will continue
to establish evaluation factors and identify them in the
solicitation, including any preferences for snall entities.
The contracting officer may further reduce the nunber of
proposal s that would otherwi se be in the conpetitive range to
the greatest nunber that will permt an efficient conpetition
anong the nost highly rated offerors only if offerors have been
advised of this possibility in the solicitation, and only after
evaluating all proposals received in accordance wth the
criteria specified in the solicitation

Expanded exchanges throughout the acquisition process. Sone
respondents expressed concerns that the increased exchanges
bet ween t he Governnent and industry throughout the acquisition
process increased the risk of unfair practices. The final rule
encour ages earlier and nore neani ngful exchanges of information
bet ween the Governnent and potential contractors to achieve a
better understanding of the Governnment’s requirenents and the
of ferors’ proposals. This rule contains |imts on exchanges
that preclude favoring one offeror over another, revealing
of ferors’ technical solutions, revealing prices wthout the
of ferors’ perm ssion, and know ngly furnishing source sel ection
information. In addition, the guidance in the final rule has
been revised to alert contracting officers of the safeguards
contai ned at 3.104, Procurenent Integrity, and 24.2, Freedom of
I nformati on Act.

Use of neutral past performance eval uations. Sone respondents
expressed concerns that neutral past performance eval uations
are not adequately defined, and that the rule does not contain
sufficient inplenenting guidance. One respondent suggested
that, to avoid abuses of neutral rating, offerors granted such
ratings should be required to subnt a record of their |ack of
opportunity to acquire a record of rel evant past perfornmance.
The second proposed rule contained a definition of neutral
rating, and asked respondents to provide suggestions for a
better definition. W received only one such suggestion, and,
upon anal ysis, we found that the suggestion did not actually
provide a definition of neutral rating but, rather, provided a
way to limt the application of neutral ratings. Instead, the
final rule includes |anguage based on 41 U S.C  405(j)(2)
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providing offerors, without a previous performnce history, a
rating that neither rewards nor penalizes the offeror. We
selected this alternative to allow the facts of the instant
acquisition to be used in determ ning what rating scheme woul d
satisfy requirenents of the statute.

Ability of offerors to address adverse past perfornance
information before it can be wused in a source selection
Respondents, especially the small business community, expressed
concerns that offerors m ght be excluded froma conpetition on
the basis of incorrect past performance information that they
have not had the opportunity to address. In response to this

concern, the final rule provides that, when conducting
conmuni cations prior to establishing the conpetitive range,
offerors, including small entities, shall be granted the

opportunity to explain situations that contributed to an
adverse past performance rating to which they have not had a
previ ous opportunity to respond, before such ratings can be the
determ ning factor for exclusion fromthe conpetitive range.

| npact of oral presentations on small entities. Respondent s
expressed concerns that the use of oral presentations nmay
present barriers to the participation of small entities in
Gover nnent procurenent because they may be costly and require
skills that small entities may not easily attain. The fina
rule requires contracting officers to consider, anobng other
factors, the inpact on snall businesses, including cost, before
using oral presentations. 1In fact, based on a recommendati on
from the Small Business Administration, the final rule also
contains guidance on selecting alternatives to in-person
presentations (e.qg., teleconferencing). General |l y, oral
presentati ons are expected to be |less costly to prepare than
formal written proposals. Experience accunul ated by agenci es
t hat have al ready used oral presentations indicates that use of
this technique has either inproved participation by smal
entities, or has had no adverse inpact on their [|evel of
partici pation.

The Nucl ear Regul atory Conmi ssion (NRC) and the Departnents of
the Army, Energy, HHS, and Treasury submitted coments
descri bing their experiences in using oral presentations. The
Department of Energy (DoE) indicated that small businesses that
had not previously participated in DoE procurements, conpeted
on procurenents using oral presentations. Ft. Sam Houston in
San Antonio indicated that by using oral presentations, the
lead tine on a recent procurenent for outpatient clinics was
five nonths, conpared to a lead-time of 13-15 nonths on
previous procurenents that did not use oral presentations.
They further indicated that proposals that previously required
“at least two trips with a two-wheel dolly” were reduced to one
envel ope as a result of using oral presentations. The Centers
for Disease Control (CDC) stated that in using ora
presentations they have al ways been able to award the contract
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ahead of their 180-day |lead-time target and have been able to
save the Governnent thousands of dollars. The CDC has used
oral presentations alnobst exclusively on small business set-
asi des, and coments fromthe offerors have been very positive.
The NRC reports that in no case did a | arge busi ness receive an
award for work that was previously perforned by a snall
busi ness.

Competitive range policy. W considered alternatives in the
following areas in order to mnimze the inpact on snall
entities—

(a) Total bid and proposal costs borne by offerors, including
small entities. As an alternative to the | anguage contained in
the final rule, we considered whether the potential payoff of
recei ving an award outwei ghed the additional cost to an offeror
of staying in a conpetition without having a realistic chance
of winning, i.e., whether the Iong shots canme in often enough
to make it worth the extra cost of taking the chance. W also
note that information provided by agencies in public comrents
responding to the proposed rule indicates that award is nearly
al ways nade to one of the three nost highly rated offerors. W
have received no comrents that contradict this understanding.
The benefits to offerors of including only the nost highly
rated offers in the conpetitive range are that those included
will know that they have a good chance of wnning the
conpetition, making it in their best interests to conpete
aggressively, and those elimnated fromthe range are spared
the cost of pursuing an award when they have little, if any,
chance of wi nning.

(b) Inpacts on resources and cash flow A smaller conpetitive
range enables faster progress toward contract awar d.
Therefore, all offerors excluded from the conpetitive range
expend | ess resources on a conpetition they have little or no
chance of winning. The resources of these offerors can then be
applied to the pursuit of other nobre promising business
opportunities. Successful offerors receive contract awards
faster, thereby inproving their cash flow Therefore, we
decided not to retain the current FAR standard of including al
proposals with a reasonabl e chance of being selected for award,
and including any proposals for which there is doubt, i.e.,
“when in doubt, | eave themin,” because this standard prol ongs
the award process and increases the costs to offerors wth
little or no chance of wi nning.

(c) Perception of barriers to subnitting a proposal. The
initial proposed rule contained a solicitation provision that
identified a target nunber of offerors to be included in the
conpetitive range. Public coments indicated that this created
a perception that proposals would not be properly evaluated
agai nst the evaluation criteria in the solicitation prior to
establ i shnent of the conpetitive range. Respondents indicated
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that they would view this as a barrier to submtting proposals
and conpeting on Governnent contracting opportunities.
Therefore, we have revised the final rule to elinmnate this
solicitation provision, and to enphasize that all proposals
received are eval uated against all the evaluation factors and
significant subfactors in the solicitation before the
conpetitive range is established.

(d) Limting the conpetitive range in the interest of
efficiency. The language in the final rule inplenents Section
4103 of the dinger-Cohen Act of 1996, that allows contracting
officers, in certain circunstances, to reduce the nunmber of
proposals in the competitive range to the greatest nunber that
will permt an efficient conpetition anong the nost highly
rated offerors. We considered three alternatives to the
| anguage contained in the final rule—

(1) Include at |east one small business proposal in the
competitive range. At the suggestion of the Snall
Busi ness Admini stration O fice of Advocacy, we considered
i mposing a requirenment to have at | east one snmall business
in the conpetitive range whenever any small businesses
submt proposals. We did not adopt this alternative for
two reasons. First, as noted above, public conments from
agencies indicate that awards are nearly always nmade to
the one of the three nobst highly rated proposals going
into the competitive range. This is true even when small
busi nesses win full and open competitions. The incidence
of award to an offeror other than one of the three such
proposals is so small that it does not support keeping any
busi ness, particularly a small business with limted bid
and proposal resources, in a conpetition that the business
has virtually no chance of w nning. Second, this
recomendation could conflict with the requirenents of
Section 4103 of the Cdinger-Cohen Act to include the nost
hi ghly rated proposals in the competitive range, if the
smal | business proposal is not among the nost highly
rat ed.

(2) Provide exanples of the factors to be considered in

limting the conpetitive range. The proposed rule
contained a list of factors for the contracting officer to
consider in establishing the conpetitive range. As a

result of public coments raising concerns about the |ist,
we revised the final rule to delete the list of factors.
This permits the facts of the instant acquisition to guide
the judgment of the contracting officer in exercising this
authority, instead of attenpting to inmpose a static list
on all circunstances. Both small and large offerors
shoul d benefit from this flexibility. The goal of our
final rule |l anguage is to allow all participants in the
process, both industry and Governnent, to optim ze their
resources.
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(3) Provide a definition of efficiency. The proposed rule
did not define an efficient conpetition. W received
several public coments suggesting that such a definition
be provided. Qur assessnent is that the definition of an
efficient conpetition depends on the facts of the instant

acquisition. Instead of inposing a definition that may
not be appropriate in certain circunstances, we chose to
describe the process for limting the conpetitive range
for the purpose of efficiency. This enables the
contracting of ficer to exerci se this authority
appropriately in varying circunstances--all of ferors

shoul d benefit fromthis approach

(e) Responding to adverse past performance information. We
considered alternatives relating to two issues in this area.

(1) Prohibition on the use of certain types of past
performance information. The proposed rule did not
prohi bit the use of adverse past performance information

Several public coments suggested that past performance
information on contracts in litigation or dispute should
not be used until the litigation or dispute is resolved.
The rule requires the contracting officer to evaluate the
currency, relevance, source, context, and general trend of
the past performance information. We did not adopt this
alternative because the requirement to evaluate the
context of the information already addresses this concern.
In addition, we were concerned that the suggested
alternative may encourage litigation for the purpose of
avoiding the inclusion of adverse past per f or mance
information in future acquisitions.

(2) Responding to adverse past performance information
The proposed rule did not require contracting officers to
allow offerors to respond to adverse past perfornmance
information prior to discussions. Some public comments
reconmended that contracting officers identify any adverse
past performance information to the offeror immediately
upon receiving the information. They further suggested
that the offeror be allowed to respond to such information
regardl ess of the stage of the acquisition. Oher public
coments reconmended that offerors be afforded an
opportunity to respond to adverse past per f or mance
information on which they had not previously had an
opportunity to respond. W revised the final rule to
accommdat e t hese recomrendati ons. The initial proposed
rule authorized conmunication regarding adverse past
performance information. |In the second proposed rule, we
revised this guidance to state that contracting officers,
when conducting conmmunications wth offerors before
establishnent of the conpetitive range, shall address
adver se past performance information on which the offeror
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has not previously had the opportunity to coment. W
revised the final rule to require that offerors, including
small entities, shall be granted the opportunity to
explain situations that contributed to an adverse past
performance rating to which they have not had a previous
opportunity to respond before such ratings can be the
determining factor for exclusion from the conpetitive
range. These revisions, together with the requirenment to
di scuss all deficiencies and significant weaknesses wth
those offerors in the conpetitive range, ensure that
adverse past performance to which an offeror has not had
the opportunity to respond will be addressed any tinme it
can affect the outconme of the acquisition. W did not
revise the rule to permt offerors to address past
performance i nformation to which they have already had an
opportunity to respond because the solicitation provides
offerors wth the opportunity to address problens
encountered on previous contracts and related corrective

actions. In addition, FAR Subpart 42.15, Contractor
performance i nformation, already contains fornmal rebuttal
pr ocedur es. W did not revise the rule to permt all

offerors to address past performance information to which
they have not had a previous opportunity to conment
because it would prolong the evaluation process by
all owing such exchanges when they wll not make a
difference in the source sel ection decision

(f) Neutral past perfornmance evaluations. We consi dered
alternatives relating to two aspects of neut r al past
performance ratings—

(1) Definition of neutral past performance evaluations.
The proposed rules provided a definition of neutral past
per formance eval uations. Public coments recommended t hat
we revise the definition and provide detailed instructions
on how to apply neutral past performance ratings in any
source selection. 41 U S.C. 405(j)(2) requires offerors
wi thout a previous performance history, to be given a
rating that neither rewards nor penalizes the offeror. W
did not adopt the public comrent recommendati ons, opting
instead to revise the final rule to reflect the statutory
| anguage, so that the facts of the instant acquisition
would be wused in determning what rating scheme is
appropri at e. This alternative provides for flexible
compliance to satisfy requirenments of the statute.

(2) Limting the instances of neutral evaluations. The
proposed rule listed exanples of information that may be
considered to avoid assigning neutral past perfornmance
ratings. One public conment reconmended that, in the
interest of fairness to all businesses, as well as the
mnority contractors represented by the respondent, the
Gover nment shoul d assi gn neutral past performance ratings
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only where the preponderance of the evidence denonstrates
that the offeror | acked an opportunity to acquire a record
on rel evant past performance. |In order to ninimze the
use of neutral past performance ratings, we revised the
final rule to indicate that contracting officers “shoul d”
(rather than “nmay”) take into account a broad range of
information related to past perfornance when perforning
past perfornmance eval uati ons.

(g) Providing for increased exchanges between the Governnent
and industry throughout the acquisition process.

(1) darifications. W drafted the rule to allow as much
free exchange of information between offerors and the

CGovernment as possible, while still permtting award
wi thout discussions and conplying wth applicable
stat utes. The proposed rule did not differentiate

bet ween exchanges of information when award w thout
di scussions was contenplated versus when a conpetitive
range woul d be established. Public coment pointed out
that the proposed rule |anguage nmay allow exchanges
beyond what is permtted by applicable statute when

maki ng award wi t hout discussions. |In drafting the second
proposed rule, we limted these exchanges. The resulting
| anguage still permts nore exchange of information

between offerors and the Governnent than the current FAR
This policy is expected to help offerors, especially
small entities that may not be familiar with proposal
preparation, by permtting easy clarification of limted
aspects of their proposals.

(2) Conmmuni cations. Public coments indicated that the
second proposed rule did not establish a “bright 1ine”
distinction between when comunications conducted in
order to establish a conpetitive range end, and when
di scussions begin. Small businesses were concerned t hat
the Governnent nmmay conduct inappropriate conmmunications
with selected offerors prior to the establishment of the
conmpetitive range to the detrinment of small businesses.
We revised the final rule to acconmobdate this concern by
clearly defining when di scussions begin. W adopted this
alternative to precl ude t he occurrence of t he
i nappropriate conmuni cat i ons t hat concer ned snal
busi nesses.

(3) Discussions. The initial proposed rule contained the
exi sting FAR gui dance regarding the type and anount of
i nformati on that should be exchanged during di scussions.
In response to public comrents, the second proposed rule
requires a nmore robust exchange of information during
di scussi ons. The |anguage requires the Governnment to
identify, in addition to significant weaknesses and
deficiencies, other aspects of an offeror’s proposal that
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could be enhanced materially to inprove the offeror’s
potential for award. This change should benefit all
of ferors, including small businesses, because it pernits
offerors to develop a better understanding of the
Governnment’s evaluation of their proposal, and permts
themto optimze their potential for award

(h) Oral presentations. The existing FAR does not address ora
presentations. The proposed rule included general guidelines
for the use of oral presentations to provide consistent and
impartial Governmentwi de application of this technique. W
considered alternatives in two aspects of oral presentations.

(1) Methods for recording oral presentations. Sone
public comrents in response to the second proposed rule
recomrended that the rule should require the Governnment
to prepare a formal, verifiable record of each oral
presentation, to place the record in the source selection
files, and to provide copies of their own records to
offerors. W revised the final rule to allow contracting
officers to provide each offeror a copy of that offeror’s
record, but did not require the Covernnent to neke a
verifiable record. A requirenent for the Governnment to
make a verifiable record of each presentation is not
consistent with the objective of this rule to streamine
t he acqui sition process.

(2) Oal presentations and award w thout discussions.
The second proposed rule text on oral presentations did
not refer users to the limts on conmunications set forth
el sewhere in the rule. Public conments expressed
concerns that the oral presentations m ght be detrinenta
to smal |l businesses because, depending on the stage of
the acquisition, the atnmobsphere of oral presentations
could be conducive to inappropriate exchanges of
i nformation between selected offerors and the Covernnent.
We revised the final rule to help users of this technique
understand the limts on exchanges of information during
t he conduct of oral presentations.
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