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Industry Interaction in PBC








Session Theme


Performance-based contracting and Acquisition Reform now focus on commercial items and therefore expect and require increased interaction with industry in the acquisition process.


Session Competencies


By the completion of this session, participants will be able to:


Understand the current legislative preference for acquiring “Commercial Items”


Understand the concept of market research and appropriate techniques for conducting effective market research


Determine what constitutes appropriate and effective communication with contractors


Session Contents
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Communicating with Potential Contractors


�
 Practical Example ìAre These Commercial Items?î


	C130J: Yes.  NDI item of a type sold as a commercial transport plane


	MS Word 7.0 (yet to be released): Yes.  Evolved from a commercial item BUT not yet available


	Transportation of household goods.  Yes.  Of a type sold competitively in the commercial marketplace.


	Hammer:  Yes.  Sold in the commercial marketplace.


	Kitchenaid coffee maker adapted for shipboard installation:  Yes.  Commercial item but requires modification customarily available in the marketplace OR minor mods for unique Govt use.


	Custom van modified for intelligence gathering:  Yes.  Same as above.


	GSA Government-specified file cabinet:  Yes; if it is of a type customarily used for non-governmental purposes and sold, leased or licensed to the general public or offered for sale, lease or license.


Recommend let these be discussed when discussing Commercial Items next.  





�
5.0	Overview


5.0.1	Practical Example


��


5.0.2	Relevant Policy and Resources


Federal Acquisition Streamlining Act of 1994 (FASA)


FAR: Entire new sections of FAR ( Section 10 ìMarket Researchî and Section 12 ìAcquisition of Commercial Itemsî) have been developed to implement the requirements of FASA.


FAR Part 10:  Market Research


FAR Part 11:  Determining Agency Needs


FAR Part 12:  Acquisition of Commercial Items


�
Commercial items.  


Letís review the eight parts of the commercial item definition.


This slide summarizes the eight parts of the definition of a commercial item.  Parts (1), (2), and (3) relate to the capability of the product (be it hardware or software) to meet the userís performance needs and the capability of the contractor to meet the userís schedule and quantity needs.


Part (5) reminds us that services in support of a commercial item are also commercial items.


Part (4) indicates we can mix and match commercial hardware, software and services and still have a commercial item.


Part (6) establishes that services of a type totally unrelated to parts (1) through (5) are also commercial items if stated conditions are met.


Finally, we see that a commercial item retains its identity as it moves around a contractorís facilities (7) and that in certain instances a nondevelopmental item (8) can be a commercial item.


Key terms are:  


	ìOf a typeî—  item sold, leased or licensed to the general public or offered for sale, lease or license to the general public (e.g. furniture, file cabinets, cargo aircraft, computers, etc.)


	ìEvolvedî— item that evolved from a commercial item through advances in technology or performance.


	ìModifiedî — item that is modified or can be modified either as normal part of normal commercial practices or minor mods for Government unique use (e.g., automobile with bullet proof glass, van with electronics racks for electronic eaves-dropping gear)


	ìServicesî — services that are either ancillary to a commercial item (e.g., installation, repair, training, etc.) or services ìof a typeî sold competitively in the marketplace.


	ìRetains itís identityî — A commercial item retains its identity even if it moves from one department or division of a commercial firm to another.


The new FAR Part 12 was written to make the process of buying commercial items as similar as possible to that used by private sector buyers in commercial markets.  However the policies in FAR Part 12 impose unique constraints on  the award process (particularly on the drafting of the solicitation) and on terms and conditions in the resulting contract.  For instance, FAR Part 16 permits the use of any type of contract when soliciting and awarding contracts under FAR Part 15 (negotiated procurement).  However, FAR Part 12 only allows firm fixed price contracts and fixed price contracts with economic price adjustment in contracts for commercial items regardless of the method of procurement.  In such cases, the policies in FAR Part 12 overrule conflicting policies in other FAR parts.


�
5.1 	Commercial Items


5.1.1 	What is a Commercial Item?


�


Some key commercial item definition elements:


ìType.î   Any item that is of a type customarily used for non-governmental purposes and that:  (1) has been sold, leased or licensed to the general public; or (2) has been offered for sale, lease, or license to the general public..(e.g. furniture, file cabinets, cargo aircraft, etc.)


Any  item that evolved from a commercial item through advances in technology or performanceÖ BUTÖ not yet available. (e.g. Microsoft Word 7.0)


�A commercial item that falls into any of the above categoriesÖ but requires:  (1) modifications of a type customarily available in the marketplace; or (2) minor modifications for unique Government purposes.  Customary modifications might include such things as custom vans, construction build out, etc.  Minor modifications do not significantly alter the function or essential physical characteristics of an item or component, or change the purpose of a process.  Some modification considerations include value and size (used as guideposts but not sole determiners).


Services such as installation, maintenance, repair and training for a commercial item.  Also, services of a type sold competitively in the commercial market place based on established catalog or market prices for specific tasks performed.


Nondevelopmental items that are developed exclusively at private expense and sold to multiple state and local governments.


FAR Section 12  spells out the Federal Governmentís preference for acquisition of commercial items per the Federal Acquisition Streamlining Act of 1994:





ìSection 12.000 Scope of part.


This part prescribes policies and procedures unique to the acquisition of commercial items.  It implements the Federal Government's preference for the acquisition of commercial items contained in Title VIII of the Federal Acquisition Streamlining Act of 1994 (Public Law 103-355) by establishing acquisition policies more closely resembling those of the commercial marketplace and encouraging the acquisition of commercial items and components.î





�
5.1.2	Legislative Preference for Commercial Items 


�FASA:


Establishes a statutory preference for commercial items.  Requires that, to the maximum extent practicable, contract requirements and market research should facilitate the use of commercial items.  Provides a preference for other nondevelopmental items when commercial items are not available.  Requires elimination of contractual requirements that impede acquisition of commercial items. 


—Executive Summary of FASA


�


�FAR: Section 12.000 Scope of part.


This part prescribes policies and procedures unique to the acquisition of commercial items.  It implements the Federal Government's preference for the acquisition of commercial items contained in Title VIII of the Federal Acquisition Streamlining Act of 1994 (Public Law 103-355) by establishing acquisition policies more closely resembling those of the commercial marketplace and encouraging the acquisition of commercial items and components.


FAR Part 12


�
In the DOD budget (and specifically as shown in the N88 budget here), too much of the money available to the services is going to Operations and Support or the logistics tail that supports and operates our weapons systems.  Reducing the size of the O&S portion will allow more funds to be put into Recapitalization/Modernization or buying more/modifying more weapons systems.  These ìsustainmentî considerations in on-going buys are directed at reducing the downstream costs of the O&S tail.  Several initiatives are highlighted here in efforts being undertaken by NAVAIR.  RADM Tinston AIR 3.0 has been made chair of an ASN(RDA) level group to look at broadening this area of ìAffordable Readinessî to cover all the Systems Commands.  Note the use of several AR concepts to achieve this cost reduction.  ìInnovative Support Solutionsî is an area where commercial items can be considered.  Same for ìTechnology Insertionî, ìReliability Warrantiesî from the commercial world, and certainly ìReduced Cycle TimeîÖ.use of commercial items help achieve these objectives.


The next two slides show some of the process improvement in innovative support concepts.  One major concern with the use of commercial items has been the issue of how do we support a commercial item (or the increased amount of commercial components in a weapons system) in the fleet.  Note the focus on ìemphasize commercial approachesî, ìnon-traditional supply and transport operationsî , ìfixed-price contractor maintenanceî, and ìcontractor configuration control to grow reliability and reduced obsolescence through form, fit, function and interface (F3I) technology insertionî.  These are innovative approaches to this  issue.  Also note the comment about ìdeployment support must be tailoredî.  Discuss with students.  There is no single answer here.





�
5.1.3	Sustainment Considerations


�


�Sustainment, the process of supporting military products following delivery from the manufacturer, is a major portion of defense program funding requirements.  Acquisition Reform is focused on reducing total ownership costs.  Defense budget reductions have occurred in modernization and recapitalization budget accounts as well as operating and support (sustainment) budget accounts.  Unfortunately, along with decreases in Total Obligation Authority (TOA), Operation and Support (O&S) costs have continued to increase to the point where they now consume 50% to 60% of the TOA.  This O&S growth is due to increased maintenance costs associated with increased age of ships, submarines and aircraft.  Navy must preclude further O&S cost increases and strive to reduce costs in order to recapitalize and modernize the aging fleet while sustaining readiness.  In  the past, the Navy has pursued readiness without specifically targeting cost.  Navy must find ways to achieve affordable readiness.


�



�
5.1.3	Sustainment Considerations, cont’d


�


�


Rightsourcing.  This is still a sustainment consideration area.  Per RADM Tinston  in his 29 Aug 96 memo on this subject:  ìSustainment concepts under Acquisition Reform consists of much greater reliance on commercial processes for maintenance of ships, submarines and aircraft.  An element of the new sustainment concept is increased use of commercial depots.î  ìOther acquisition elements include technology insertion during incorporation of system modifications by use of contractor developed changesî.


Examples in this area include:


ARC-210 ìReliability Incentivized Warrantyî  It requires a reliability growth across a 5 year contract from 500 to 1100 MTBF (going from ìOî level to ìOEMî level for maintenance only).  Program savings of $65M ($27M in acquisition savings and $38M in support cost avoidance (I-Level requirement eliminated).  Unit has 18% reduction across 5 years and contractor guarantees reliability and delivery.  Contractor has configuration control and overcomes obsolescence problems.  


JSOW:  Maintenance concept of ìO-Level to Commercial Depotî; no Navy Supply System support; 20 year bumper-to-bumper warranty; contractor configuration control.  Anticipated results:  $100M cost avoidance. 





�
�5.1.3	Sustainment Considerations, cont’d


Sustainment and affordable readiness concepts must be considered when preparing Performance-Based RFPs.  These acquisition reform concepts impact acquisition strategies, contract costs, maintenance planning, system specifications, and technical data package requirements.  Program managers must consider placing increased emphasis on sustainment earlier in the programís life cycle.


�


Sustainment concepts under Acquisition Reform consists of much greater reliance on commercial processes for maintenance of ships, submarines and aircraft.  An element of the new sustainment concept is increased use of commercial depots.  Their use will facilitate use of production type commercial processes during maintenance.  Other acquisition elements include technology insertion during incorporation of system modifications by use of contractor developed changes.  ñ RADM Tinston, AIR 3.0 Memo 29 Aug 96.


�
To acquire commercial items, a special section of FAR was developed (Section 12).  One unique feature is that there are only four mandatory contract clauses required.  We will VERY briefly cover these.  Whatís most interesting to note is that non-commercial item contracts can have many, many clauses; all of which tend to create a problem for contractors to comply with them or to want to do business with the Government.





�
5.1.4	Mandatory Contract Clauses


�


�FAR specifies that for acquisitions of commercial items, only a limited set of mandatory clauses shall be utilized by the contracting officer.  Additionally, the contracting officer is authorized to utilize other FAR provisions or clauses which the contracting officer determines to be  appropriate.  Specifically, the following Sections of the FAR apply:


12.301  Solicitation provisions and contract clauses for the acquisition of commercial items.


(a)	In accordance with Section 8002 of Public Law 103-355 (41 U.S.C 264, note), contracts for the acquisition of commercial items shall, to the maximum extent practicable, include only those clauses -- 


(1)	Required to implement provisions of law or executive orders applicable to the acquisition of commercial items; or 


(2)	Determined to be consistent with customary commercial practiceÖÖ  


(d)	Use of required provisions and clauses.  Notwithstanding prescriptions contained elsewhere in the FAR, when acquiring commercial items, contracting officers shall be required to use only those provisions and clauses prescribed in this part.  The provisions and clauses prescribed in this part shall be revised, as necessary, to reflect the applicability of statutes and executive orders to the acquisition of commercial items.


(e)	Discretionary use of FAR provisions and clauses.  The contracting officer may include in solicitations and contracts by addendum other FAR provisions and clauses when their use is consistent with the limitations contained in 12.302. 


Instructions to Offerors - Commercial Items. (52.212-1)


This provision contains a single streamlined set of instructions unique to government procurement of commercial items.  It is based on existing FAR language, but has been significantly simplified and tailored for commercial item acquisitions.





�
5.1.4	Mandatory Contract Clauses, cont’d


�


�


Offeror Representations and Certifications - Commercial Items. (52.212-3)


This provision includes a single consolidated list of certifications and representations required to comply with laws or Executive orders (not otherwise eliminated by FASA) that may be applicable to commercial items.


This is attached to the solicitation and is generally not tailorable.


Contract Terms and Conditions - Commercial Items.  (52.212-4)


This clause contains terms and conditions that are consistent with customary commercial practice and which generally address the ìcoreî areas covered by commercial contracts. Unique language addresses:


Acceptance.


Changes.


Excusable delay.


Payment terms & conditions.


Termination for convenience.


Warranty.


Compliance with laws.


Claims.


While it is impossible to be ìuniversally standardî, this clause comes close.  It is incorporated by reference and it allows the contracting officer to tailor elements of it to the particular item and market.





�
5.1.4	Mandatory Contract Clauses, cont’d


�


�


Contract Terms and Conditions Required to Implement Statutes or Executive Orders - Commercial Items. (52.212-5)


This clause includes in it 24 existing FAR clauses that implement statutes or executive orders that may be applicable to commercial item acquisition.  The contracting officer will indicate which clauses apply to the acquisition.


The clause provides that the contractor is required to include only four FAR provisions in subcontracts for commercial items.  They are:


Equal Employment Opportunity.


Affirmative Action for special disabled and Vietnam era Veterans.


Affirmative Action for handicapped workers.


Comptroller General Examination of Records Authority is included.


This clause is not tailorable without FAR deviation.








�
5.1.4	Mandatory Contract Clauses, cont’d


�





�
 Market Research.  


Everyone has heard of the new requirement to conduct market research but few have done it in the Government.  Most are concerned that they donít know what to do or who is to do it.  So open with a  question ìHave you ever conducted ëmarket researchí?î  Anyone who has bought a car or a house or a stereo has done market research.  What did they do before they actually got a loan or wrote out a check or handed over a credit card?  Discuss.








What is Market Research  


This slide shows the three primary functions market research serves:


Serves the technical community in determining if a commercial item may satisfy the Governmentís needs.  Both in the context of knowing what is generally or specifically available in the market place in terms of functions or tasks, performance, or interfaces and environments as well as seeing what is available to meet a specific requirement.  This type of market research is essential and demanded before we finalize the requirement.  Knowledge of the availability of commercial items/services will allow trade-off assessment in performance and schedule and cost needs to avoid development of a unique requirement.


Serves the acquisition community in determining if there are sources for commercial items or services to meet a need in an instant procurement.  Such factors as source size, production capabilities, distribution capabilities and support capabilities are key to making a determination if a commercial item/service AND its source will meet the Governmentís needs.


Serves the Contracting Officer to determine what unique commercial business practices or procedures are customary in the industry.  Remember the few commercial item clauses and the lack of military specifications and standards. Key commercial practices such as warranties, marking and packing, financing and inspection and acceptance practices need to be understood by the contracting officer in preparing to acquire a commercial item.





�
	Market Research


Have you conducted market research?  Without realizing it, chances are almost 100% that you have conducted and understand market research. If you have ever bought a car, a house or even gotten a haircut, most likely you have conducted market research. How many of you have bought a car?  What did you do before you actually got a loan or wrote out a check?  Discuss.


5.2.1	What is Market Research?


�


Market Research serves three primary functions:  It serves the technical community in their search for commercial items that may satisfy the Governmentís need(s).  It also serves the acquisition community in determining if there are sources for specific commercial items or products or processes to be used/incorporated into the instant procurement.  And, lastly, it serves the contracting officer determine what unique commercial business practices or procedures are customary in the industry.


�
 


Who does market research?  YOU DO!  Everyone in the acquisition community  has  a responsibility to be involved in market research.  


The FAR requires us to do market research as part of the needs determination process.  It is incumbent on the agency to conduct market research to avoid making a determination that a development effort has to be undertakenÖ without considering what is already available in the marketplace.  


FAR also requires  the contracting officer to conduct market research to look at source capabilities as part of source selection.  The contracting officer is also required to conduct market research to be knowledgeable about the commercial practices and procedures are appropriate for that industry.  


What is key is that market research continues throughout the presolicitation, solicitation and evaluation phases. Market research is essential to keep gathering new information to be used as more decisions are made on the acquisition.  


Note that market research may be the designated job of one person or of a whole team.  But surely it crosses all functional areas.


�
5.2.2	Roles and Responsibilities in Market Research by Functional Area


�


Who does market research?  You do. 


It is up to your agency what your role is, but everyone in acquisition does market research.  Sometimes it might be a one person effort, other times a team effort.


�Ideally, contracting officers or a procurement team should partner with using/requiring activities on market research as soon as needs are forecast and as part of acquisition planning.  If not possible prior to this point, contracting officers and their technical representatives should begin market research upon receipt and acceptance of purchase requests. Market research is not new.  Its impact on the Governmentís planning and procurement processes  is new.  FAR Parts 2, 7, 10, and 11 have made it a primary activity that directly impacts the acquisition process through the commercially determination and the commercial item solicitation.  Market research continues throughout the presolicitation, solicitation and evaluation phases, as new  information becomes available and as more decisions are made.  Market research never ceases.


�
Recall from the Market Research slide, the 3 key things MR does for you:  helps tech community stay up on whatís happening in the marketplace; helps acquisition community know what source capabilities there are; and , helps the contracting officer know about industry commercial practices and procedures.  This slide identifies some of these key ideas.  Ask the students if there are other aspects of market research they would envision.





�
5.2.3	Processes and Approaches for Conducting Market Research


�


�Thorough market research will be of critical importance in describing the agency need, developing the overall acquisition strategy, and identifying terms and conditions appropriate for the item being acquired.  Identifying ìterms and conditionsî is something totally new.  It relates to a Part 12 requirement that specifies that, absent a waiver,  any clause (over and above those prescribed by Part 12) must be consistent with standard commercial practice for the acquisition of the item as identified in market research.  We will cover the empowerment to tailor clauses in the next lesson  — Streamlined Acquisition of Commercial Items. One thing to remember as we develop this new capability—your investment in researching the marketplace will help you achieve the benefits of commercial item acquisitions.  As we discussed these benefits are seen:  


By your customer, the user, as timely delivery of quality products that meet the need.


By your customer, your agency, as timely delivery of affordable, quality products that meet the need. 


By you, as a streamlining of the acquisition process,  especially the acquisition of commercial items.





�
How do you do MR?  We have always done some degree of MR.  Now we are collectively, technical, program management, and contracting, expected to do more: more often, earlier and more thoroughly.  Historic MR has included development and maintenance of technical libraries and attending trade shows,  visiting key industry or company sites to see what is going on, whatís available, and having company reps visit you with information on capabilities/products. 


Additional techniques today include such things as having government people join and be active in professional organizations, getting on-line with a variety of tools and techniques to do market research, and sharing information with other acquisition professionals.  Obviously, one other key element is training acquisition professionals in how to conduct MR.  


A key to remember is that we are not just seeking information; we are seeking to be knowledgeable about the marketplace so we can streamline our acquisition process.








�
5.2.3	Processes and approaches for conducting Market Research, cont’d


�


�Here are some of the skills acquisition professionals will have to cultivate to make market research an effective tool.  Note that these tools use all forms of communication from written to phone to computer databases to information networks to meetings.  Information originates from both Government and commercial sources.


Agencies may have to: 


Create, modify or upgrade technical libraries.


Promote active participation in professional societies. 


Subscribe to on line services.


Promote attendance at technical/marketing symposia.


Look for ways to train their acquisition professionals in market research  techniques.


Seek other ways to keep their acquisition professionals current in the market place.


Remember we are not just seeking information.  We are seeking to be knowledgeable about the marketplace so we can streamline the acquisition process.  The objective is to meet the userís need with a reasonable product, in a reasonable time, and at a reasonable cost.


�
This slide provides a list of some key starting point for conducting market research; both on-line and through activity of workforce personnel (e.g., going to trade shows.)  


The Dod Commercial Advocates Forum is a web site which provides a forum for users to trade information via a bulletin board set-up on a variety of topics from commodities to services to market research.  It also provides up-to-date policy information on commercial items and conduct of market research.    


The National Association of Purchasing Management (NAPM)  is the commercial buying communities equivalent of the National Contract Management Association (NCMA).  This web site has information about the Association and its training courses.  But it also has a very good link page to other purchasing resource sites.


One of those is the ìCommerce NetîÖ.an index of web sites with annual reports and product information, and links to sites that show how companies are using the web to transact or promote business.


Another is Electronic Commerce and Purchasing Databases.


Another is Industry NETÖ.manufacturersí and wholesalersí catalogs, as well as suppliers and distributors.  Also links to other source information sites.


Another is the Institute of Management & Administration (IOMA)Öpurchasing, inventory, supplier and facilities management information.  Also links to other source information sites.


And Online Buying InformationÖ online buying information and mailing lists.


There are many more.  Additionally, technical and contracting personnel should be encouraged to attend trade shows that cover the kinds of commodities or services that they are most likely to be involved in procuring.


�
5.2.4	Assistance


��


Todayís environment of electronic tools on the Internet and World Wide Web provide a wealth of sources to assist in conducting market research.  There is a list of web sites provided in the appendix.


�
A traditional problem has been who can talk to industryÖ. Technical community or contracting officer only.   


A general guideline is that general information being sought before a solicitation is on the street, all personnel can and should be encouraged to make informal inquiries to stay current on what is available and going on in the marketplace.  All of the basic ëanti-gratuityí issues still apply.  But just finding out what is going on in the market is MR.  


In more formal communications and more particularly when an actual procurement is contemplated, the government will issue Requests for Information (RFI) or make Broad Agency Announcements (BAA) to solicit information from industry as to capabilities, products, services and or basic technologies available.  We also issue Draft RFPs and Draft SOWs.  


A key here is that the Acquisition IPT who is working an RFP should communicate amongst itself and the participants should confirm with the contracting officer just what type and degree of communications should they undertake with respect to market research on the instant procurement.


Another area that is becoming more of a reality is the adjustment of a SOW based on interaction with industry.  After communication with industry on a draft SOW, there may be instances where new technology or capabilities are brought to the attention of the IPT or the program office.  Current policy is that if the solicitation is still out as a draft, it may be modified before official issuance.  However, it is appropriate to reissue a revised draft to make sure the requirements are understood by the potential supplier community.  Additionally, the IPT/program office needs to communicate very carefully with the contracting officer and legal to ensure no violations of the  FAR is/has occurred.  


There is also a pending change in the air.  Under FARA, the contracting officer is allowed to make a determination of which potential offerors will be included in the ëcompetitive rangeí to ensure only efficient competition.  And there is a FAR case going on to review the language in FAR part 15 (Negotiated Procurement) to address the issue of communicating with contractors during a procurement.  Traditionally after the issuance of an RFP, any communicatio
