


The following new coverage in Subparts 5201.6 and 5206 is hereby incorporated into the August 1997 NAPS.








1. 5201.601(90)(c)(2) is revised as shown below:





PART 5201





FEDERAL ACQUISITION REGULATIONS SYSTEM





SUBPART 5201.6—CAREER DEVELOPMENT, CONTRACTING AUTHORITY, AND 


		RESPONSIBILITIES





5201.601(90) Department of the Navy authorities and responsibilities.


   (a) Assistant Secretary of the Navy (Research, Development and Acquisition) (ASN(RD&A)).  SECNAVINST 5400.15(current version) establishes the duties and responsibilities of the ASN(RD&A), including serving as the NAE and NSPE.


   (b) NAVFACENGCOM cognizance of public works and civil works.


      (1) Responsibility.  Commander, NAVFACENGCOM is responsible for awarding and administering all architect-engineer, construction and facilities support contracts.


      (2) Administration of construction portions of contracts.  When a contract for construction of civil works is made directly between the DoN and a builder (as distinguished from the contractor who is to operate the facilities) NAVFACENGCOM will be the contracting agency with the work to be financed by transfer of funds from the sponsoring contracting activity to NAVFACENGCOM.  All other contracts potentially requiring construction of civil works shall include the clause at 5252.201-9000, Civil Works - Delegation to Naval Facilities Engineering Command.


   (c) NAVSUPSYSCOM.


  NAVSUPSYSCOM contracting responsibilities include:


      (1) providing DoN�wide policy and procedures for simplified acquisition as defined in FAR Part 13, except that NAVFAC may utilize other procedures for construction, A/E services, and base support; and


      (2) contracting for supplies and services throughout the DoN for which no other 


contracting activity, office or command is delegated contracting authority.  This includes contracting for visual information (motion picture and videotape) productions through the Naval Media Center, unless an exception is granted by the Chief of Naval Operations (N09C4).








�
2.  The following new Subpart 5206.5 is added as shown below:





PART 5206





COMPETITION REQUIREMENTS





SUBPART 5206.5—COMPETITION ADVOCATES





5206.501  Requirement.


   ABM is designated the Competition Advocate General of the Navy.





5206.502  Duties and responsibilities.


   Competition advocates will also:


   (a) Act as the primary focal point in the Department of the Navy to assist members of the private sector regarding their expressed concerns or complaints in reference to the manner of application or lack of application of competition in the acquisition process;


   (b) Take appropriate action to ensure that valid complaints from the private sector are resolved in a fair and timely manner; and


   (c) Have direct access throughout the Department of the Navy acquisition community as required to promote competition.











3.  The following two editorial corrections are incorporated:





Under 5228.301(a)(1), “(viii)” is corrected to “(vii)”.


In the title of 5228.305, “Workers’” is corrected to “workers’�
  (c) NAVSUPSYSCOM.


  NAVSUPSYSCOM contracting responsibilities include:


      (1) providing DoN�wide policy and procedures for simplified acquisition as defined in FAR Part 13, except that NAVFAC may utilize other procedures for construction, A/E services, and base support; and


      (2) contracting for supplies and services throughout the DoN for which no other 


contracting activity, office or command is delegated contracting authority.  This includes contracting for visual information (motion picture and videotape) productions through the Naval Media Center, unless an exception is granted by the Chief of Naval Operations (N09C4).





5201.602 Contracting officers.





5201.602-1 Authority.


  Contract documents shall be forwarded to the appropriate attorney or attorneys in the Office of General Counsel for review as to form and legality and any additional pertinent comment or advice. 





5201.602-2 (DFARS 5201.602-2) Responsibilities.


  Employees of foreign governments assigned to multi-national Joint Project Offices are authorized to serve as CORs.





5201.602-3  Ratification of unauthorized commitments.  


  HCAs may ratify unauthorized commitments, and may delegate this authority to a level no lower than the CCO.





5201.603  Selection, appointment, and termination of appointment.





5201.603-1  General.


   Heads of Contracting Activities (HCAs) are the agency head’s designees for the selection and appointment of contracting officers, and for the termination of their appointments. 





5201.690  Requirements to be met before entering into contracts.  


   (a)  Generally, all significant contracting actions should be subject to some form of review prior to award.  The formal review process is conducted and documented through the use of the business clearance.  The purpose of the business clearance is to demonstrate that the proposed action conforms to law, regulation, good business practices and Navy acquisition policies.


   (b)  HCAs should establish written procedures for the review and approval of business clearances for:


	(1)  Contracts (including indefinite-delivery contracts) and contract modifications for the acquisition of supplies or services not within the scope or under the terms of an existing contract.


�
Acquisition Plan, the Integrated Product Team’s agreement, or whatever documents were actually used for acquisition planning.  Prior to submittal, the J&A should be carefully reviewed for consistency with both the planning documentation and with prior J&As or other documents submitted by the program for NSPE approval.  Any discrepancies should be identified and explained in the forwarding memorandum.    


	


5206.303(90)  Review.


   Each justification should be reviewed by counsel for legal sufficiency prior to its submission for approval.  The counsel for the contracting activity preparing the justification is responsible for the review.  HCAs are responsible for establishing review procedures for field purchasing activities without assigned counsel.     





5206.303(91) Submission.


   J&As requiring the approval of the Navy Senior Procurement Executive or the Secretary of the Navy shall be submitted through ABM.  If there has been a prior J&A on the program, attach a copy of the most recent J&A (if approved locally) or provide the control number (if approved by the NSPE).





5206.304  Approval of the justification.


   (a) If the dollar value of the contract is negotiated at a level which exceeds the dollar threshold of the original justification approval authority, new justification approval must be obtained from the appropriate approval authority prior to award.


   (c) Class justifications shall be approved in the same manner as individual justifications with the same approval thresholds.  The cumulative dollar value of all actions contemplated under the class justification will be used to determine the approval authority for the class justification.








SUBPART 5206.5—COMPETITION ADVOCATES





5206.501  Requirement.


   ABM is designated the Competition Advocate General of the Navy.





5206.502  Duties and responsibilities.


   Competition advocates will also:


   (a) Act as the primary focal point in the Department of the Navy to assist members of the private sector regarding their expressed concerns or complaints in reference to the manner of application or lack of application of competition in the acquisition process;


   (b) Take appropriate action to ensure that valid complaints from the private sector are resolved in a fair and timely manner; and


   (c) Have direct access throughout the Department of the Navy acquisition community as required to promote competition.





�
PART 5228





BONDS AND INSURANCE





SUBPART 5228.1—BONDS





5228.106  Administration.


   Questions or requests for guidance regarding bonds may be submitted to ABM.	








SUBPART 5228.3—INSURANCE





5228.301  Policy.


   (a)(1) DoN policy is to rely upon the commercial insurance industry to the maximum extent practicable to protect contractors against risks arising under contracts.  However, it may be preferable or necessary to provide Government indemnification—


	   (i) Where there is a continuing program, such as for nuclear vessels, and insurance premium costs over a period of time could equal the amount of coverage;


	  (ii) Where war risk is involved;


	 (iii) Where the cost of insurance is so excessive it is unreasonable and constitutes a "turndown quotation";


	 (iv) Where the Government risk is rated only on its isolated experience and not shared with the risks of others, whether or not the risk is unusually hazardous;


	  (v) Where an urgent requirement allows insufficient time to receive a competitive insurance quotation;


	 (vi) Where the degree of risk is either very small or catastrophic; or


	(vii) Where indemnification of the deductible portion of insurance coverage 


will substantially reduce insurance costs.


   (b) All matters concerning indemnification shall be referred to ABM for decision or recommendation sufficiently in advance of contract award.


   (90) Authority. ABM is authorized to act by direction of the Secretary of the Navy, or as the duly authorized representative of the HCA, the contracting officer, or any other Naval official designated in the contract to:


       (1) Require or approve contract insurance; and


       (2) Execute, sign or endorse all lost policy releases; proofs of loss; subrogation agreements; endorsements of policies for claims and/or return premiums; payment orders; and insurance drafts made payable to the Secretary of the Navy and not affecting the obligation of appropriations.  


   (91) Payment of claims to third parties.  The following procedure shall be used in making all payments under contracts in which the Government assumes the risk of liability to third parties and such liability is not compensated for by insurance or otherwise:


�
       (a) When a claim is made for loss of or damage to property, death or bodily injury arising out of performance of a contract, the officer in charge (OIC) shall submit to the cognizant contracting activity:


	   (1) statements of all pertinent facts;


	   (2) the OIC recommendation and the contractor recommendation as to the action to be taken with respect to the claim; and


	   (3) the amount, if any, to be paid.


       (b) The contracting activity shall promptly forward the information via the HCA to ABM for determination of whether the Government has assumed


liability for the claim and if so, the amount to be paid.


       (c) If ABM determines that the Government has assumed liability for the claim, the third party shall be paid the amount fixed by ABM unless pursuant to appeal by the contractor under the Disputes clause, a different amount is allowed.


       (d) If ABM determines that the Government did not assume liability, no payment shall be made, unless pursuant to appeal by the contractor under the Disputes clause, a different decision is made.





5228.304  Risk-pooling arrangements.


   ABM will confirm to the cognizant contracting activity the amount of premium due and, if the funds allocated to the contract are not sufficient, the amount due shall be paid as an item of cost under the contract out of other appropriated funds.





5228.305 (DFARS 5228.305) Overseas workers' compensation and war-hazard 


insurance.


   (d) Submit requests for waiver through ABM.





5228.307 Insurance under cost-reimbursement contracts.





5228.307(90)  Liability of subcontractors to third parties.


   (a) In general, DoN will not assume liability of subcontractors to third parties.


   (b) However, under cost-plus-fixed-fee contracts, contracting officers may, when in the best interest of Government, provide for flow down of the clause at FAR 52.228-7, Insurance--Liability to Third Persons, to cost-plus-fixed-fee subcontracts. 





5228.308  Self-insurance.


   Refer all matters concerning self-insurance covering any kind of risk to ABM.








SUBPART 5228.90—INSURANCE UNDER LEASES





5228.9000  General.


   When Government property is leased under the authority of 10 U.S.C. 2667, the lessee, at its own expense, shall insure the property and the liabilities of itself and the Government to third parties, including employees.
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